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istory teaches. It allows us 
to see people and events 
through the lens of time; 
compare and contrast them 
with those of our current 
world; and, most importantly, think 
deeply and honestly about what 
kinds of people we are and should 
be. Particularly, as attorneys sworn to 
law and justice, history illuminates 
for us what kind of society we must 
foster and build. For these and other 
reasons we look forward to The Ad-
vocate issues sponsored by the Idaho 
Legal History Society. Our recent 
reward was the Society's sponsored 
issue in November/December 2016. 
What history can teach 
us about ourselves 
There, our colleague Richard 
Eppink's article, Let Us Now Praise 
Famous Men: Why Are Nearly All of 
Idaho's Most Lauded Lawyers White 
Men?, 1 pains us with shocking sto-
ries of racial and ethnic atrocities 
from Idaho's past, ones that went 
unpunished by the law and ones 
that were so heinous as to be blotted 
from past historical accounts. That 
history teaches us about those days' 
profound xenophobia and blatant 
personal and institutional prejudice 
against people not of European de-
scent.2 
After the shock, however, Mr. Ep-
pink's article allows us to compare 
the view of "the other" today in our 
law, our profession, and ourselves. 
With introspection and courage, our 
study of history calls us to reaffirm 
integrity, honesty, and justice as our 
guiding principl.es. These are great 
and real rewards of the histories 
shone upon by Mr. Eppink. 
We best exist as people and serve as attorneys when we build 
upon these insights to ferret out prejudice, racism, bigotry, hate, 
and a bias-springing refusal to extend common decency 
and empathy to the "other:' 
History's call to action 
The thing about learning from 
people and events long dead to us is 
that, beyond the self-circumscribed 
joy of learning, the relevance and 
power of that learning only come 
to light through our introspection 
followed by action. Without action, 
learning means nothing. 
Here, we have the opportunity 
and duty to inform, empower, and 
elevate ourselves and our practice by 
considering, integrating, and then 
acting upon the lessons from Mr. Ep-
pink's article. It is especially impor-
tant that we do so in view of current 
manifestations of prejudice, discrim-
ination, and hate against the "other?'3 
Whether in public service or pri-
vate work as employment attorneys, 
litigators, or corporate counsel, we 
best promote justice and the rule of 
law when we educate ourselves, es-
pecially about our own selves, and 
inform our practice about aversive 
racism. Aversive racism and other 
forms of unjust bias4 are real and 
deeply corrosive to our society and 
legal system and, most of all, destruc-
tive to those against whom we are 
biased.5 We best exist as people and 
serve as attorneys when we build 
upon these insights to ferret out 
prejudice, racism, bigotry, hate, and 
a bias-springing refusal to extend 
common decency and empathy to 
the "other:' 
In the end, our actions are all that 
speak for us and for our profession. 
Our actions on behalf of humanity, 
our commitment to justice and ethi-
cal integrity, and our enlightened 
practice of law are the enduring leg-
acies. Notable examples that belong 
to history include Judge Sergio Guti-
errez, Dick Fields, Ernesto Sanchez, 
Dean and former Justice Cathy Silak, 
and so many other of our esteemed 
colleagues. . Let us learn from them 
and others because all lives matter 
and all lives can elevate us, especially 
our own. 
Aversive racism: 
Pretending not to hate 
To support this journey of con-
templation into professional respon-
sibility and legal practice, I offer a 
brief introduction to aversive racism, 
the "dominant model of prejudice" 
in the legal literature.6 I cite to ex-
emplar references in which the U.S. 
Supreme Courf and other tribunalss 
and the judiciary,9 academy,10 and 
bar11 have applied the theory of aver-
sive racism and related species of im-
plicit, but still destructive and often 
deadly prejudice. 
The theory of aversive racism, also 
called symbolic or contemporary 
racism, was introduced more than 30 
years ago in 1986 by John E Dovidio, 
now of Yale University, and Samuel 
L. Gaertner, now distinguished pro-
fessor emeritus of the University of 
Delaware. 12 Since then, theyt3 and 
others have been examining and de-
veloping our understanding of such 
covert prejudice and how such prej-
udiced people and systems perceive 
and behave toward the "other;' 14 as 
compared to the blatant perceptions 
and overt actions are motivated by 
so-called "traditional" prejudice. 15 
Professor Jody David Armour of the 
University of Southern California's 
Gould School of Law explains: 
The theory of aversive racism 
begins with the proposition 
that most Americans are highly 
committed to egalitarian val-
ues. Therefore, they desire to 
maintain an egalitarian, non-
prejudiced self-image. This de-
sire causes them to express non-
prejudiced personal beliefs. 
Such professed nonprejudiced 
beliefs are not to be confused 
with genuine - i.e., well-inter-
nalized - nonprejudiced beliefs, 
for deep down 'aversive racists 
believe in white superiority' 
and 'do not want to associate 
with blacks? Desperately cling-
ing to their egalitarian, non-
prejudiced values and self-im-
age, aversive racists repress their 
negative feelings and beliefs 
about blacks. Lawrence refers 
to these repressed anti-black 
beliefs as 'hidden prejudice;r i 
and offers a Freudian theory 
of unconscious motivation to 
explain how 'we all harbor 
prejudiced attitudes that are 
kept from our consciousness? 
Moreover, since aversive racists 
do not recognize their anti-
black attitudes, the prospects 
for prejudice reduction are 
particularly dim. Here the pes-
simism of the aversive racism 
model asserts itself. Writing 
from this perspective, Professor 
Peggy Davis observes, "it is dit: 
ficult to change an attitude that 
is unacknowledged. Thus, 'like 
a virus that mutates into new 
Lawrence refers to these 
repressed anti-black beliefs as 
'hidden prejudice; and offers a 
Freudian theory of unconscious 
motivation to explain how 'we all 
harbor prejudiced attitudes that 
are kept from our consciousness:t 
forms, old-fashioned prejudice 
seems to have evolved into a 
new type that is, at least tempo-
rarily, resistant to traditional ... 
remedies?" 16 
In a civil rights and employment 
context, aversive racism: 
is characterized by subtle, often 
unintentional, forms of bias 
on the part of whites. They of-
ten believe that they are acting 
free from prejudice, and may 
be unaware that their decision 
making is to the detriment of 
black workers. Aversive racism 
appears to be prevalent in the 
modern workplace. Because of 
its subconscious and implicit 
nature, it is especially diffi-
cult for the existing Title VII 
structure to handle. This type 
of racism can offer advantages 
for members of the dominant 
group, boosting their self-es-
teem and promoting feelings 
of authority and superiority. 
In a more tangible sense, aver-
sive racial discrimination offers 
economic advantages to whites 
and allows them to maintain 
dominance in the workplace. 17 
Aversive racism is subtle and 
nearly subliminal. It is indirectly 
expressed and often camouflaged in 
prejudice-neutral trappings or even 
symbolic conduct. 18 Nevertheless, its 
corrosive consequences are as signifi-
cant and grave as those of traditional 
racism. 19 Just as traditional racism 
never seems to die, research over-
whelmingly shows that the aversive 
forms of prejudice are deeply persis-
tent.20 
Our higher selves, our higher service 
Although most often examined 
in terms of racial or ethnic distinc-
tions between people of European 
descent and so-called people of col-
or, the concepts underlying aversive 
racism apply to other forms of bias 
and prejudices we may have against 
women and others. The unifying 
theme is that we may be unaware 
of our unjust prejudices and even 
be emphatically adamant that we 
are not prejudiced. Despite this, our 
beliefs, perceptions, and behavior to-
ward "the other" may reveal the true 
parameters of our darkness21 and put 
the lie to our feigned protestations 
of justice and equality.22 
The truth can be hard to accept 
and none more difficult than Ia-
The Advocate· March/April2017 47 
mented ones about ourselves. If we 
have courage, however, and are com-
mitted to our integrity and compe-
tency21 as people and attorneys, the 
pursuit of truth in our self-.examina-
tion24 and in examining the facts and 
circumstances of the cases before us 
will lead us, always, to the highest 
callings of our lives, our profession, 
and our service to our clients. Let us 
be worthy of history. 
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